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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON |

MEDFORD DIVISION

ANITA FRONEK, ,
Case No. 1:21-cv-0476-CL
Plaintiff,
v
FINDINGS AND
RECOMMENDATION

EXPERIAN INFORMATIONS
SOLUTIONS, INC.,, et al, '

Defendants.

CLARKE, Magistrate Judge.

Plaintiff Anita Fronek brings this action against Defendaﬁts Experian Information
Solutions, Inc., Equifax Information Sqlﬁtions, LLC, and PennyMac Loan Services, LLC,
(“PennyMac”). Th"e case comes before the Court on a motion for summary judglﬁent (#61), filed
by PennyMac, the only defendant remaining in the case. For the reasons below, the motion
(#61) should be GRANTED.

LEGAL STANDARD

S@mm judgment shall be granted when thé record shows that there is no genuine
dispute és to any material of fact and that the moving party is entitled to judgment as a matter of
law. Fed. R CivA. P. 56(a); Anderson v. Liberty Lobby, Iﬁc., 477U.8S. 242, 247 (1‘986). The

moving party has the initial burden of showing that no genuine issue of material fact exists.
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Celotex Corp. v. Catrett, 477 US 317, 323 (1986); Devereaux v Abbey, 263 F.3d 1070, 1076
(9th Cir. 2001) (en banc). The court cannot weigh the evidence or determine the truth but may
only determine whether there is a genpine issue of fact. Playboy Enters., Inc. v. Welles, 279F.3d
796, 80.0 (9th Cir. 2002). An issue of fact is genuine “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving party.” Anderson, 477 U.S. at 248.

When a ﬁroperly supported motion for summary judgment is made, the burden shifts to
the opposing p\arty to set forth speciﬁc facts showing that there is a‘génui‘ne issue forv trial. Id. af A
250. Conclusory allegationsk, unsupported by factualﬂmaterial; are insufficient to defeat a motion
for summary judgment;Taylor 12 List,‘ 880 F.2d 1040, 1045 (9th Cir.'19‘89). Instead, the
opposing party must, by ;fﬁdavit or as otherwisé provided by Rule 56, designate specific facts
which show there is a génuine issue for trial. Devereaur, 263 F.3d at 1076. In assessing whether
a party has met itsiburden, the court viéws the evidence in the light most favorable to the’non~
moving barty. Allen v. City of Los Angeles, 66 F.3d i052, 1056.(9th Cir. 1995).

| FACTUAL BACKGROUND

a. Plaintiff obtained a home mortgage loan in 2013 and entered into a forbearance
plan on that loan in 2017.

On or ébout July 1 1, 2013, Plaintiff obtained a 30-year loan from Willar_netté Valley
Bank doing business as Bank of Oregon in the amount of $158,163.00 at a fixed interest rate of
4.250% (“Loan”). Declaration of Connie Clark (“Clark Decl.”j 15, Ex. A, Note, p. 1. Plaintiff’s
Promissory Note .(‘.‘Note”) requires Plaintiff to make monthly principal and interest payments of .
$778.07 ﬁrough August 1, 2043, Id.

Plaintiff’s repayment obligatio‘ns under the Note are secured by a Deed of Trust recordgd |
against real property located at 14675 Highway 234, Gold Hill, OR 97525 (“Prope@”). Id atq

6, Ex. B, Deed of Trust. Among other things, the Deed of Trust requires Plaintiff to meet her
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~ payment obligations under the Note and pay into an escrow account for items such as taxes,

assessments, and insurance. Id. at | 6, Ex. B, Deed of Trust J{ 1, 3. The Deed of Trust a_lso
explains the applicatiorr of payments for the Loan, stating that payments received “shall be.
applied in the following order of priority: (a) interest due under the Note; (b) principal due under

the Note; (c) [required escrow] due under Section 3. Such payments shall be applied to each

~ Periodic Payment in the order in which it became due.” Id. at Ex. B, Deed of Trust 2.

PennyMac is the current servicer of Plaintiff’s lean and holds a beneﬁcial interest in the Deed of
Trust. Id. at {7, Ex. C, Assignment te PennyMac.

In 2017, Plaintiff began going through a financial hardship and entered inte a USDA
Special Forbearance Plan with PennyMac (“Forbearance Plan”) on August 25, 2017. Id. at 19
Ex. D, Forbearance Plan; Declaration of Pavel Ekmekchyanv (“Ekmekchyan Decl.”), Ex. B, |
Fronek Depo.. Tr. pp. 78:19-79:6, p. 80:2-18. The F orbearance Plan was a short-term temporary
relief program to reduce Plaintiff’s monthly loan paymerrté which, at the time, totaled $1,089.08
(i.e., $778.07 principal and interest, plus required escrow due at the time). Clark Decl. 19 Ex. b, ~
Forbearance Plan; Ekmekchyan Decl., Ex: B, Fronek Depo. Tr., pp. 85:8-86:4. Under the
Forbearance Plan, PennyMac agreed temporarily te accept partial monthly loan payments of ‘
$451.36 for a period of six (6) months, beginnirrg on‘September 1, 2017 through F eerﬁary 1,
2018. Clark Decl. 1 10, Ex. D, Forbearance Plan, p. 1; Ekmekchyan Decl., Ex. B Fronek Depo.
Tr., pp. 85:23- 86 1. Further among other things, the Forbearance Plan s relevant terms and
conditions provided:

| Your account is presently due for August 1, 2017.
;I.'}.re terms ef your mortgage are not changed as a result of this Plan.
You agree that all terms and provisions of your current Note and

Security Instrument remain in full force, and you will comply with -
those terms. You also agree that nothing in the Plan shall be
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~ understood or construed to be a satisfaction or release in whole orin
part of the obligations contained in the loan documents,

‘You agree that any payments made during the Plan term will be held
in a temporary account until sufficient funds are in the account to
pay your oldest delinquent monthly payment.
Our acceptance and posting of any payment during the Plan does not
waive any foreclosure actions and related activities. It also does not
cure any default under your loan, unless the payments are sufﬁcwnt
to completely cure your entire default under your loan.
Durlng the term of the Plan, you will remain delinquent on your
mortgage and your credit score may be impacted. In accordance
with the requirements of the Fair Credit' Reporting Act and the
" Consumer Data Industry Association, we will continue to report the
“delinquency status: of your loan, as well as your entry into a
forbearance plan, to credit reporting agencies.
Clark Decl.; Ex. D, Forbearance Plan, p. 1-2.
During the Forbearance Plan period, Plaintiff made her forbearance payments. Clark
Decl. § 11 (September 15,2017: $451.36; October 14 2017: $451.36; November 13, 2017:
$451.36; December 13 2017: $451 36; January 16, 2018: $1,089.08; and February 12, 2018:
$460.00). Because Plaintiff predominantly made only partial payments during the Forbearance
Plan, PennyMac held Plaintiff’s payments in a suspense account until there were‘sufﬁc‘ient funds
to cover her oldest delinquent monthly Loan payment, which was consistent with the
Forbearance Plan and is also consistent with the Deed of Trust’s provisions regarding payment
application. Id. at § 12, Ex. D, Forbearance Plan, p. 2, Ex. B, Deed of Trust § 2. Once there were
sufficient funds in the suspense account to meet her required monthly payment (at the time,
$1,089.08), PennyMac would then apply the funds to her oldest delinquent monthly loan
payment. Id. at ] 12. |
Thus, during the Forbearance Plan, PennyMac applied the following payments based on -

-

funds held in the Loan’s suspense account: (a) on October 16, 2017, PennyMac applied
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$1,089.08 from Plaintiff’s suspense account to the Loan’s past due August 1, 2017 payment, and
(b) on December 13, 2017, PennyMac applied $1,089.08 Vfrom P’laintiﬂ’s suspense account to the
Loan’s past due September 1,2017 payment Id. at Y 12. In addition, on or about January 16,
2018 Plaintiff’s payment of $§1, 089 08 was apphed to the Loan’s October 1,2017 payment. Id.
By the end of the Forbearance Plan on March 1, 2018, PennyMac still considered Plaintiff in
default on the Loan because she failed to cure the entire default that had accrued during the
forbearance. Id at 911 15; Ekmekchyan Decl., Ex. B', Fronek Depo Tr., p. 101:1 1-14 (Q. “You -
did not pay the amount that PennyMac told you was due at the end of your forbearance plan, did
you? A. No.”). As of March 1, 2018, the November 1, 2017 payment and all subsequent
payments remained outstanding. Ciark Decl. ] 15, Ex. G, March 2018 Monthly Statement.
Based on Plaintiff’s default, PennyMac invited Plaintiff to'apply for a loan modification.

Id. at | 16. Ultimately, however, Plaintiff did not qualify for the requested loan modification
under any available loan modification programs. /d. at § 17, Ex. F, Loan Modification Denial,
Ekmekchyan Decl., Ex. B, Fronek Depo Tr., p. 102:3-5.

b. Plaintiff ﬂled a Chapter 13 Bankruptcy Petition in 2018.

On May 23, 2018, Plaintiff filed a Chapter 13 Bankruptcy Petition in the United States
Bankruptcy Court, District of Oregon Case No. 18-61609-tmr13 (“Bankruptcy Action®). Id. at
18, Ex. J; Complaint (“Compl.”) § 62 (#1). Under Plaintiff’s Chapter 13 Plan (“BK Plan”) which
was confirmed on August 13, 2018, Plaintiff was required to “cure the default and malntarn the -

‘contractual. installment payments” for the Loan w1th PennyMac based on PennyMac’s allowed
claim in the Bankruptcy Action. /d. at Ex. K, BK Plan  4(b). To cure the default, among other
things, the BK Plan required Plaintiff to make monthly payments to the trustee—$237 for 12

months and $325 thereafter. /d. at Ex. K, BK Plan q 3, Ex. M, Order Confirming BK Plan § 4\;
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Compl. § 64 (#1). (“the Plan provides for curing arrears; and was Confirmed on August 13,
2018. The chapter 13 trustee pays the arrears to PennyMac from the plan payment”).'

On July 20, 2018, PennyMac filed a Proof of Claim in the Bankruptcy Action based on
its secured lien under the Deed of Trust. Id. at Ex. L, Proof of Claim. As of the date of Plaintiff’s
Bankruptcy Petition, the amount required to cure Plaintiff’s default with PennyMac totaled
: “$7,057.56”. Id. at Ex. L, Proof of Claim, p. 2; Compl. § 63 (#1). Plaintiff’s Bankruptcy Action
is still currently pending. Ekmekchyari Decl., Ex. D, BK Docket; Ex. C., Fronek Depo. Tr. P.
135:2-3.

¢. Plaintiff disputed PennyMac’s reporting of Plaintiff’s post-petltlon bankruptcy
payments and loan status with Equifax in 2021, and PennyMac investigated in -
response. :

In or around February 2021, Plaintiff sent a Notice of Dispute to one of the three major
credit bureaué (“CRAs"), Equifax, disputihg PennyMac’s credit reporting (“Equifax Dispute”).
Id. at § 28; see Compl. § 69'(#1).

In the Equifax Dispute, Plaintiff cdmplained that PennyMac waé incorrectly reporting her
account post-bankruptcy. SpeCiﬁcaIly, Plaintiff’s Equifax Dispute notice stated as follows:

This account should not be reporting as closed. The account is open

and active. I have continued to make payments. It is not a debt that

~ will be included in the discharge of a chapter 13. Please update the

balance, monthly payment, payment status to reflect the actual

balance of the loan, the regular monthly payment, and that the

payment status is current.... The aforesaid accounts are not being

reported correctly since I filed bankruptcy. Additionally, the adverse

reporting that has.occurred post discharge needs to be removed.

' Please update the derogatory reporting post filing and/or mark
disputed if you disagree.

Clark Decl. 9 29, Ex. N, Equifax Dispute, p. 2. In response to Plaintiff’s Equifax Dispute,

PehnyMac states that:
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PennyMac investigated the dispute by first validating Plaintiff’s
account and then cohducting a review of Plaintiffs account
information. Following its investigation, PennyMac submitted its
response electronically through the e-OSCAR portal on or about
February 17, 2021. Attached as Exhibit O is a true and correct copy
. of a document captioned “ACDV Response Form”. This ACDV'
Response Form contains the data from PennyMac’s response to
Plaintiff’s Equifax Dispute. It is a document taken from PennyMac’s
system and is in an internal storage format. '

There are several columns contained in the ACDV Responsle Form.
" One column is entitled “Request Data” and another column is .

entitled “Response Data”. The “Request Data” column contains the

data provided by Equifax. The “Response Data’ column contains

PennyMac’s response to Equifax’s data. In connection with

Plaintiff’s credit dispute at issue, PennyMac reviewed all of the data

fields contained on the ACDV Response Form as part of its

investigation and made any necessary updates to reflect accurate

account information for Plaintiff under the “Respense Data”

column.
Clark Decl. § 30-31, Ex. O, ACDV Response Form. Notably, the ACDV Response Form
indicates that PennyMac verified that Plaintiff’s Loan was active as of February 4, 2021, which
is indicated by a blank “Date Closed” field in the report. Id. ] 32(a). “A blank ‘Date Closed’
. field denotes an active loan.” Id. Here, Equifax’s ‘Request Data’ column contained a blank
field.” Id. PennyMac asserts that, therefore, “PennyMaé accurately did not change this field
under ‘Réspbnse Data’ column.” Id

PennyMac asserts that the current balance on Plaintiff’s Loan, the scheduled monthly
payment, and the actual payment submitted, were all verified for accuracy, and no changes were
" made, due to being accurately repbrted already. Id. q 32(b-d).
DISCUSSION

Plaintiff asserts a single claim against PennyMac for violations of section 16815-2(5) of

the FCRA. Plaintiff alleges PennyMac incorrectly rep‘orted that her mortgage is closed, and

" incompletely and inaccurately reported payment history “even though she has timely made all |
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pay‘ment's since filing bankruptcy.” Complt. § 16 (#1). She also alleges that PennyMac faiied to
make a reasonable investigation after receiving notice of Plaintiff’s dispute through the credit
reporting agencies.

I PennyMac is entitled to summary judgment because the undisputed evidence
shows that Plaintiff’s FCRA claim fails as a matter of law.

. Congress eneicted the FCRA to ensure acéurate reporting about the “credit vi/orthiness
credit standing, credit capacity, c}iaracter, and geneial reputation of consumers.” 15 U.S.C.§
1681(a)(2). Under FCRA, consumers are entitled to request copies .of their credit report from
. TransUnion, Equifax, and Experian, i.e., the country’s “Big Three” credit reporting agencieé. See |
TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2201 (2021)._ As the Ninth Circuit has explained, |
.“CRAs receive credit information about borrowers and consumers fr'om data furnishers, such Vas
mortgage lenders and credit card companies. Furni-shers generally réport their data to CRAs
using an agreed-upon format, known as Metro 2.” Sizaw v. Expérian fnfci. Soliv., .Inc., 891F.3d
549, 752 (9th Cir. 2018). If a consumer believes any credit information is’inaccurate on their
predit reports, the FCRA allows the consumer tortﬁle a dispute with the credit ieporting agency.
See 15 U.S.C. § 1681i(a). The FCRA only “creates a private right of action against
‘furnishers(’—'-‘individuals and entities who furnisi1 information to CRAs—for Iioncdmpliance
with duties imposed under 15 U.S.C. § 16813;-2(b).” Hughes v. IQ Ddta Int’l, Inc., No. 15-CV-
05118-BLF, 2016 WL 7406993, at *2 (N.D. Cal. Dec. 22, 2016) (citing Gorman v. Wolpoff &
Abramson, LLP, 584 F 3d 1147, 1154 (9th Cir. 2009)). Section 1681s-2(b) “impbsés certain
obligations on a furnisher, such as a duty to conduct an investigatiori, when the furnishei receives
notice fiorri a Ci{A that a consumer disputes information reporied by t}ie funﬁsher.” Id.

To prevaii on an FCRA claim under Section 1681s-2(b), a plaintiff must establish the

following essential elements: “(1) the furnisher provided incomplete or inaccurate information to
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a CRA; (2) the plaintiff notified the CRA of the inaccuracy and the CRA thén notified the
furnisher; (3) the furnisher failed to conduct a reasonable investigation into thé dispute and/or
provide a corrected report to the CRA; and (4) the furnisher’s actions caused the plaintiff actual
damages.” Lawrence v. Paramount Residential Mortg. Grp., Inc., 2020 WL 6689371, at *2 (D.
Or. July 20, 2020); see also Hughes, 2016 WL 740699l3, at *2. Notably, the accuracy of
reporting and reasonable investiéation elemeﬁts are séparate and distinct. If the disputed
' reportiﬁg at issue is accurate, whether or not the furnisher conducted a reasohéble investigation is
immaterial. See Carvalho v. Equifdx Info. Servs. LLC, 629 F.3d 876, 890 (9th Cir. 2010) (the
FCRA requires “that an actual inaccuracy exist for a plaintiff to state a claim™). N
In this case, Plaintiﬂ' fails to establish that PennyMac provided‘incomplete or inaccurate

information to a CRA. Morquer, PennyMac has provided undisppted evidénce that the
investigation conducted after Plaintiff gave notice was reasonable. For both reasons, .PennyMaC'
is entitled to sumrﬁary' judgment. |

A. Plaintiff has not established that PennyMac furnished incomplete or inaccurate
information to a CRA.

T6 survive summary judgment, a plaintiff bears the threshold burden to make “a prima.
facie showing of inaccurate reporting.” Shaw, 891 F.3d at 756 (a;fﬁrming summary judgment for
defendant); Nissou-Rabban, 2016 WL 4508241 at *3 (“a plaintiff must plead an'actual
‘ inéccuracy”); Hernandez v. Bank of Am., NA.,2016 WL 5508812, at *3 (D. Nev. Sept. 27, '
2016) (“a plaintiff must first show fhat an in_accuracy existed in his credit reports”). “A plaintiff’s
fequired showing [under § 1A681s—2(b)] 18 facfual inaccuracy, rathér than the existence of |
disputed legal questions.” Biggs v. Experian Ifo. Sols., Inc., 209 F. Supp. 3d 1142, 1144 (ND -

Cal. 2016). “[A] credit entry can be ‘incomplete or inaccurate’ within the meaning of the FCRA
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‘because it is pétently incorrect, or because it is mislgading in such a way and to such an extent
that it can be expected to adversely affect credit decisions.”” Gorman, 584 F.3d at 1163.

Failure to show an actual inéccuracy in connectioﬁ with the disputed credit reporting is
fatal to an FCRA plaintiff’s claim. See, e.g., Mitchell v. Specialized Loan Servicing LLC, 2022
WL 17883609, at *1 (9th Cir. Dec. 23, 2022) (affirming summary judgment on FCRA claim, in
part, because the plaintiff was réquired, but failed, %o ‘“fnake a prima facie shdwing that’ ‘[the
ﬁimishér_’s] reporting was inaccurate, as he must to state a FCRA claim”); Hernandez, 2016 WL
5508812, af *4 (granting summary judgment on the a-ccuracy elgment only, stating that because
“me record establishes that the information Defendant reported in this caée was not inaccurate,
the Court finds that »_Plaintiff fails to state an FCRA claim....The Court does not reach
Defendant’s remaining argﬁments[.]”);

Here, Plaintiff alleges that PennyMac inaccurately. reported her post-bankruptcy
payments by reporting “D” (for no data), rather than reporﬁﬁg an “ongoing payment history.;’
Compl. w 15,78 (#1). Inresponse, PennyMac argues thét Metro 2 Guidelines require
furnishers to re};ort “D” each month under the PHP during a debtor’s.pehding Chapter 13
bankruptcy proceeding. See, e.g., Clark Decl. 9§ 23 (during a Chapter 13, “Metro 2 requires '
furnishers to réport a ‘D’ in the payment history profile, which means.no data is available for tﬁat
particular month.”); Ekmekchyan Decl. Ex. B, Jimenez Depo Tr., p. 66:20-22, (“Q. Does D
represent that no payment history is reported this month? A. D represents no d'até.”); Compl. {1 -
42-43, 58 (#1) (“Metro 2 indicator ‘D’ enfered in the payment history means ‘no payment history
r¢ported/avaiiable this month’”). |

* Courts have agreed with this contention by PennyMac. See Giovdnnz' v. Bank of Am.,

Nat. Ass’n, 2013 WL 1663335, at *2 (N.D. Cal. Apr. 17,2013) (“The CDIA instructs credit
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furnishers to ‘report the value indicator ‘D’ or ‘no data’ in the payment history section during a
bankruptcy. ..””). Plaintiff has not provided any authority to dispute this contention.
Moreover, another court in the District of Oregon has rejected an argument similar to the
- one that Plaintiff makes here — that failure to report ongoing monthly payments during a pending
bankruptcy qualifies as an inaccuracy under the FCRA:
The weight of authority makes clear that credit reporting “that does
not reflect the terms in the debtor’s Chapter 13 plan after
confirmation, but before discharge,” is not inaccurate... it is not
misleading for a furnisher or CRA to provide information that does
not fully encapsulate a debtor’s loan payment obligations or history
during a pendency of a bankruptcy.
Lawrence, 2021 WL 3578679, at #7 (D. Or. May 4, 2021) (citing Conrad v. Experian Info. Sols.,
Inc.,2017 WL 1739167, at *5 (N.D. Cal. May 4, 2017)). In that case, the court gfanted summary
judgment in favor of the furnisher based in part on this reasoning. /d, at *8-9. The court further -
explained:
. Plaintiff has not cited to, and the Court is not aware of, any 'authority
holding, either directly or by analogy, that the FCRA imposes
liability for: (1) failing to disclose ongoing mortgage payments on
an account subject to discharge; or (2) reporting “no data” or a CII
“D” code on such an account once a bankruptcy has been initiated.
Id. Similarly, in this case, Plaintiff has not cited to any authority that reporting “D” for no data is
a reporting inaccurécy such that PennyMac has violated the FCRA.
Plaintiff has established that she was making payments under her Chapter 13 Bankruptcy
- Plan, but she has not shown that she was making the contractually obligated payments under the
terms of her mortgage loan, and indeed the evidence in the record is that she was not. She has not
shown that PenmyMac’s i‘eporting of “D” for no data was an inaccurate way to report the fact that

she was rhaking payments during the pendency of her bankrubtcy that fulfilled her obligation .

under the terms of the bankruptcy plan, but not under the terms of the Loan. Plaintiff has
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therefore failed to make a prima facie showing of inapcurate reporting. This is fatal to her claim
under the FCRA, and PennyMac is entitled to summary judgment.

B. Even if Plaintiff made a prima facie showing of inaccurate reporting, her claim
still fails because PennyMac has provided undisputed evidence that the ‘
investigation conducted was reasonable.

o

If Plaintiff shows an inaccurate reporting, she must then establish that “the furnisher

failed to conduct a reasonable inveétigation into the dispute and/or provide a corrected report to

-the CRA.” Lawrence, 2020 WL 6689371, at *2. Among other things, these duties require

11

furnishers to “conduct an investigation with respect té the disputed information , rev.iew.ail
relevant information provided by the consumer with the notice”, and “notify each éonsumer
reporting agency to which the person furnished the inaccurate information of that determination |
and provide to the agency any correcﬁon to that information that is necéssary to maké the
inférrhation provided by the person accurate.” V15 US.C. § 16815-2(b)(1); see also Drew v.
Equifax Info. Servs., LLC, 690 F.3d 1100, 1107 (9th Cir. 2012). |

A furnisher’s duties under Section 168 1'5-2(b)A(1) are only triggefed upon receiving a
notice of dispﬁte from a CRA. Gorman, 584 F.3d at 1157. In response to a dispute notice, “[t]he
pertinent question is [] Whéthér the furnisher’s procedures were reasonable in light of What it
learned about the nature of the dAisputeAfrovm the dvescription in the CRA’s notice of dispute.” Id.; |
accord Wesira v. Credit Control of Pinellas, 409 F.3d 825, 827 (7t£ Cir.’ 2005) (“[i]nvestigation
in this case was reasonable given the scant information it received regarding the nafure of
[plaintiff’s] dispute.”). Summary judgment is proper upon a finding that a furnisher ehgaged ina
reasonable investigation of a consumer’s diSpute. See, e. g.., Personius v. Speciafz‘zed Loan
Servicing LLC, 2017 WL 6942649, at *4 (C.D. Cal. No;/. 22, 2017) (granting summary judgment

in favor of furnisher SLS after finding SLS’s investigation was reasonable, stating “SLS
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reviewed the information given to it from Experian which included Plaintiff's written dispute,
verified that the information reportedAto Experian matched SLS’ internal account records, and ,
concluded that no error.had occurred—no FCRA furnisher liability can be established against
SLS.™).
Here, Plaintiff’s Equifax Dispute notice stated:
This account should not be reporting as closed. The account is Vopen :
and active. I have continued to make payments. It is not a debt that
"will be included in the discharge of a chapter 13. Please update the
balance, monthly payment, payment status to reflect the actual
. balance of the loan, the regular monthly payment, and that the
payment status is current.... The aforesaid accounts are not being
reported correctly since I filed bankruptcy. Additionally, the adverse
reporting that has occurred post discharge needs to be removed.
Please update the derogatory reportlng post filing and/or mark
disputed if you disagree.
Clark Decl. § 29, Ex. N, Equifax Dispute, p. 2.

PennyMac employee Evelyn Jimenez investigated Plaintiff’s Equifax Dispute. During her
deposition, Ms. Jimenez testified that her title is “credit corrections specialist 3”, she has been
employed with PennyMac for 5 years, and her job responsibilities include reviewing and
responding to credit disputes. Ekmekchyan Decl., Jimenez Depo. Tr., pp. 7:16-8:2: As part of her
investigation, Ms. Jimenez testified that she reviewed Plaintiff’s Equifax Dispute letter,
including Plaintiff’s attached payrhents, in connection with reviewing the ACDV. d. at pp.
83:23-85:14. Further, Ms. Jimenez testified that she reviewed PennyMac’s internal system of
record to research Plaintiff’s account inforrriatio_n. See id. at pp. 62:4-6] (“A. ...all of our system
is going to be utilized to respond to an ACDV. So, we would... respond per what we reviewed
within our system”);, id. at p. 67:4-69:14 (explaining that she reviewed multiple parts of |

PennyMac’s system and also reviewed PACER to obtain bankruptcy details such as “chapter and

filing date, and if it’s active, dismissed, or diséharge[d]”).
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?

e

‘Upon completion of PennyMac’s investigatien, it .is undisputed that PennyMac submitted
) ‘ ifs response to the Equifax Dispute within e-OSCAR on February 17, 2021. Id. at. Ex. O, ACDV
Response Form; Ekmekchyan Decl., Ex. C, Jimenez Depo. Tr., p. 77:23- 25 (“Q. And then do
you see this last section titled, date? A. Yes. Q. ...That reflects you revieWed this ACDV on
February 17th, 2021, correct? A. That’s the date that I responded, yes.”). In addition, upon
submitting the ACDV response fhrough e-OSCAR, Ms. Jimenez also documented her response
in PennyMac’s system. Iﬁ., ijenez Depo. Tr., p. 98:24-2; Ex. 9 (refencing ’Fhe Loan’s servicing
notes attached as Exhibit 9, plaintiff’s counsel asked: “Are these your notes?” end Ms. Jimenez
responded‘ “Yes”).

Based on ail of the above, is undisputed that PennyMac, through Ms. .T imenez,
“conducted an investigation with respect to the disputed infornﬁatioﬁ.” Ms. Jimenez “reviewed
all relevant infonnation.proQided by” Plaintiff’s Equifax Dispute notice, as well as PennyMac’s
systems, and the baMptcy information that she could view through PACER. She also
“notiﬁed’; Equifax of that determination, submitting the ACDV response through e-OSCAR, and
“provided any correction to that information necessary to make the information... accurate.”
Therefore, Penny"Mac”s investigation of Plaintiff’s Equifax Dispute notiee was reasonable asa
matter of law.

Plaintiff also claims that PennyMac fail‘ed to feas'onably investigate a dispute she made
through Experian. However, as diseussed above, a furnisher’s duties under-}Section 1681s-2(b)(1)
are only triggered upon receiving a notice of dispute from a CRA. Goﬁhan, 584 F.3d at 1157.
Here, PennyMac has submitted evidence statiﬂg that:

| Aside' from the Equifax Dispute, PennyMac has no record of

receiving any other credit reporting disputes submitted by Plaintiff

to any of the other CRAs in connection with the Loan between
December 2019 through September 2021, including from Experian. -
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Clark Decl. 9 35. Plaintiff has not submitted any evidence to dispute this fact. Therefore,
PennyMac is entitled to summary jngmcnt as to this claim as well.
1L | 'Evidentiary objections shoﬁld be overru'ledv.

Both parties raise evidentiary ogj ections. PennyMac’s objections and the underlying
evidence submitted are not material to the Court’s analysis of the legél claims above. Therefore,
those objections should be overruled. Plaintiff’s objections ;hould also be overi'uled, for the
reasoﬁs below,

First, PennyMac raises objections coﬁceming Plaintiff’ s’DecvlarqtionA(#66, 66-10),
asserting that a number of paragraphs contain improper testimony and opinions abouf
PennyMac’s credit reporting without'laying a proper foundation or basis for such opinions.
'Similarly, PennyMac claims these paragraphs are inadmissible hearsay and fhat they are
irrelevant, along with certain other péragraphs concerning Trémsunion, which are irrelevant
because none of the allegations in thé Compiaint dispute PennyMac’s reborting to Trahsunion.
The Court agrees that many of these objections have merit. However, as none are material to the
Court’s dispositive analysis of the legal claims, the objections should 1;.)6 overruled.

Second, Plaintiff raises evidentiary objections to the Declaration of Connie Clark,
PennyMac’s Authorized Representative. Ms. Clark ié First Vice Président, Loan Servicing
Administration in PennyMac’s credit reporting departrﬁent. Plaintiff also objects to Exhibit O,
appended to Ms. Clark’s Declaration. The Court agrees with PennyMac-that these objections -
are not well taken. |

The statements contained in Ms. Clark’s declaration are based on P_enhyMac’s account
records and business records. See, e.g., Dkt. ‘63, Clark Decl. 9 32-33 (explaining how PennyMac

verified as accurate various fields in the ACDV at issue based on PennyMac’s records, including
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the “Current Balance”, *Date Cl.os'ed”, Plaintiff’s “Actual Payment”, among others). Nothing
about Ms. Clark’s review of the business records and testimony based on those recoids (e.g., the
payment history) constitutes inadmissible héarsay because it 1s based on hei personal review and
knowledge of PennyMac’s recnrds.

| Similarly, PennyMac is not using E)ghii)it O, the AQDV Response Form, as proof of the
truth of ths infonnation contained therein, but rather to show what PennyMac reported to
Equifax. Thisisa non—hearsay purpose. See, e.g., Interactive Health LLC'v. King Kong USA4,
Inc., 2008 WL 11342660, at *2 (C.D. Cal. Dec. 5, 2008) (explaining court overruled hearsay
nbjection where evidence was “a‘dmitted for non—hearsay purpose—to show that calls were made
and what was stated”). Nonetheless, the Court agrees that, even if Exhibit O constituted hearsay,
the document falls within thei business records exception. See FRE 803(6); Di{t. 63, Clark Decl. |
3 (declaring the requisite elements supporting application to business records excsption to the
hearsay rule—e.g., “The matters contained within the Loan Records [which includes 'crédit,
reporting history such as the ACDV] are entered by persons with knowledge at the time of the
transaction, occurrence, or event referred to thérein, or were made within a reasonable time

thereafter. The Loan Records are maintained in the ordinary course of PennyMac’s regular

4

business activities of its mortgage servicing and reflect regularly conducted business practices.... -

Allindividnals meiintaining PennyMac’s business records ate under a business duty to maintain ‘
accunate records.”). For these reasons, Plaintiff’s evidentiary objections should be overruled.
| RECOMMENDATION
For the reasons above, PennyMac’s motion for summary judgment (#61) should be :
GRANTED. Both parties’ evidsntiary objections should be overruled. Judgment should be

- entered on behalf of PennyMac.
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This Findings and Recommendation will be referred to a district judge. Objections, if
any, are due no later than fourteen (14) dayémafter the date this recommendation is entered. Id
objections are filed, any response is due within fourteen (14) days after the date the objections

are filed. See FED.R. CIv.P. 72, 6.

Parties are advised that the failure to file objections within t_hesp//ec'fpﬁi time may waive

e

the right to appeal the District Court’s order. Martinez v, Yist, 951 E2d 1153 (9th Cir. 19
~ )

MARK D, CLARKE
United States Magistrate Judge
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